Commentary on the Cambodian Law on Suppression of Human Trafficking and Sexual Exploitation 2008 
Summary 

A new Act was introduced in Cambodia on March 3rd 2008 to suppress human trafficking and sexual exploitation. It broadly criminalises various types of sexual behaviour including sex for reward, soliciting for prostitution and almost all social and financial transactions connected to sex workers. The law applies to both male and females.  
The Act prohibits all visible material that the law enforcer might regard as stimulating sexual desire (called pornography) including erotic images of consenting adults and pictures of naked toddlers. 
There are provisions that criminalise those who trick, kidnap and assault others in the course of prostitution. However those penalties may equally apply to individuals and organisations that, for example, violate the law by providing safe sex training or help people who are trying to escape activities that are ostensibly aimed at preventing prostitution but in fact limit the liberty of suspected sex workers. 
Potential penalties are very harsh and in some cases without  proper limits,even extending to the loss of unspecified civil rights for unspecified amounts of time.  

The law purports to extend Cambodia’s legal authority to other countries. 
These comments are based on an unofficial English translation of the legislation provided by UNICEF. Some aspects of the law are contradictory and others are ludicrous. It is not known if this is due to mistranslation or poor quality drafting but it is clear that it will be almost impossible for jurists or local legal practitioners to predict how the law might be used. 
In these circumstances the enforcement will certainly be arbitrary and therefore probably unjust. It is to be hoped that the Cambodian judiciary strike down and/or clarify apparent contradictions and sweeping generalisations in this very poorly articulated law. 
The Act 

 Article 8: Definition of Unlawful Removal
The act of unlawful removal in this law shall mean to:

1) remove a person from his/her current place of residence to a place under the actor’s or a third person’s control by means of force, threat, deception, abuse of power, or enticement…

The nature of control to be exercised by the actor or third party is not defined. Does this simply mean premises owned or managed by another or is something more intended such as the inability of the person to leave those premises? If the latter is intended it should be stated. 
Enticement is also not defined. To entice is defined in the Oxford Dictionary as “attract by offering pleasure or advantage”. Other suggested words for enticement are “temptation, allure, attraction, appeal” and so on. The 5th edition of the Osborn Legal Dictionary defines enticement as an obsolete offence - the action in tort for damages for inducing by persuasion one spouse to leave another, or to remain away from that other, without justification. The gist of the action is the loss by the injured spouse of consortium of the other. Given the range of possible definitions of the “enticement” it would be useful to be provided with an idea of what enticement is intended to cover under the Act. Clearly one can be enticed without being deceived, which is specified as another element of the offence. Therefore this Act makes criminal an honest offer or introduction or transport to any kind of employment in the sex industry, even where that person seeks and wants the contact/transport/job/accommodation.

Article 10: Unlawful Removal with Purpose

A person who unlawfully removes another for the purpose of profit making, sexual aggression, production of pornography, marriage against will of the victim, adoption or any form of exploitation shall be punished etc…  

The terms “any form of exploitation” in this Article and Article 12, 15, 17, and 19 of this law shall include the exploitation of the prostitution of others, pornography, commercial sex act, forced labor or services, slavery or practices similar to slavery, debt bondage, involuntary servitude, child labor or the removal of organs

The consent of the victim to any of the intended purpose set forth in paragraph 1 of this article shall be irrelevant where any of the means set forth in subparagraph 1) of

Article 8 of this law is used. This shall apply to the offences stipulated in Article 15, 17, and 19 of this law as well.

The term “any form of exploitation” is defined to include commercial sex acts. This makes it illegal to play any role in assisting a sex worker to travel and or work whether by force or with consent – provided there has been some form of enticement. 
Article 11: Unlawful Removal for Cross-border Transfer

A person who unlawfully removes another for the purpose of delivering or transferring that person to outside of the Kingdom of Cambodia shall be punished with imprisonment for 7 to 15 years.

A person who unlawfully removes another in a country outside of the Kingdom of

Cambodia for the purpose of delivering or transferring that person to another country

shall be punished the same as set out in the above-stated paragraph 1.

Article 3: Application of This Law outside the Territory

This law shall apply to any felonies or misdemeanours committed outside the territory of the Kingdom of Cambodia by a Khmer citizen.

This law shall apply to any felonies or misdemeanors committed outside the territory of the Kingdom of Cambodia by a foreigner if the victim is a Khmer citizen at the time of commission of the offense.

It is to be hoped that Article 11 is to be interpreted consistently with Article 3 althought that is not necessarily the case. Otherwise the Act may apply to citizens of other countries for acts that take place in other countries. It is difficult to imagine why the victim but not the perpetrator must be a Cambodian citizen for this offence to apply.   

Article 13: Definition of the Act of Selling, Buying or Exchanging of Human Being

The act of selling, buying or exchanging a human being shall mean to unlawfully deliver the control over a person to another, or to unlawfully receive the control over a person from another, in exchange for anything of value including any services and human beings. 
The act of procuring the act of selling, buying or exchanging a human being as an intermediary shall be punished the same as the act of selling, buying or exchanging a human being.

Selling a person in exchange for anything of value means to unlawfully deliver control of a person to another or to receive control of that person. Article 15 states that a person, who sells, buys or exchanges another person for the purpose of profit making or any form of exploitation (such as commercial sex with or without profit), shall be punished.

It is unclear if selling a person is equivalent to selling the sexual services of a person for a limited period of time with their consent or if something more is required to fulfil the requirements of the article. 
Article 19: Receipt of Person with Purpose

A person who receives, harbors, or conceals another person who has been unlawfully removed, recruited, sold, bought, exchanged, or transported for the purpose of profit-making, sexual aggression, production of pornography, marriage against the will of the victim, adoption or any form of exploitation shall be punished with imprisonment for 7 to 15 years.

Article 20: Receipt of Human Beings for the Purpose of Assisting the Offender

A person who receives, harbors, or conceals a victim who has been unlawfully removed, recruited, sold, bought, exchanged, or transported for the purpose of assisting the offender who has unlawfully removed, recruited, sold, bought, exchanged or transported that victim shall be punished with imprisonment for 2 to 5 years and a fine of 4,000,000 to 10,000,000.

It appears that a person may be convicted of these offences without the need to prove intent. It is unclear why the offence under article 19 should have a greater penalty than the offence created under article 20. In addition the person who simply conceals a person who has been unlawfully removed may be doing so in that person’s interest.

This provision may criminalise anyone who provides any kind of service to a range of people, including consenting adult sex workers. Moto drivers, other sex workers, guest houses and sex workers organisations could all be charged under this law as a result of routine contact with sex workers. 
Article 23: Definition of Prostitution 

“Prostitution” in this law shall mean having sexual intercourse with an unspecified person or other sexual conduct of all kinds in exchange for anything of value.
Article 24: Soliciting

A person who willingly solicits another in public for the purpose of prostituting himself or herself shall be punished…
Article 25: Definition of Procuring Prostitution

The act of procuring prostitution in this law shall mean:

(1) drawing a financial profit from the prostitution of others;

(2) assisting or protecting the prostitution of others;

(3) recruiting, inducing or training a person with a view to practice prostitution; 
(4) exercising pressure upon a person to become a prostitute.

The following acts shall be deemed equivalent to the act of procuring prostitution:

(1) serving as an intermediary between one person who engages in prostitution and

a person who exploits or remunerates the prostitution of others;

(2) facilitating or covering up resources knowing that such resources were obtained from a procurement;

 (3) hindering the act of prevention, assistance or re-education undertaken either by a public agency or by a competent private organization for the benefit of persons engaging in prostitution or being in danger of prostitution. 
Article 26: Procurement of Prostitution

A person who commits procurement of prostitution shall be punished with imprisonment for 2 to 5 years.

Article 27: Aggravated Procurement of Prostitution

A person who commits procurement of prostitution shall be punished with imprisonment for 5 to 10 years:

1). when it is committed by a male or female procurer or head of prostitution who

is an ascendant, descendant, either legitimate or illegitimate, natural or adoptive, of the prostitute;

2). when it is committed by a male or female procurer or head of prostitution who abuses his or her authority over the prostitute;

3). when a male or female procurer or head of prostitution uses violence or coercion against the prostitute;

4). when the procurement of prostitution is committed by an organized group;

5). when the procurement of prostitution is committed by several persons.

Procurement offences under the Act are designed to capture any person who has any identifiable connection with sex work, be it friends, family or health educators. It is capable of arbitrary and corrupt enforcement. Providing information to sex workers aimed at training them to negotiate safe commercial sex or avoid violence is now illegal in Cambodia. This potentially criminalises HIV prevention activities that are promoted by the Cambodian government. 
Anyone who helps sex workers, or people at risk of becoming sex workers, avoid efforts to remove and incarcerate them, or who helps them to challenge the rights of the organisations to do so, can be charged with procuring. Sex worker organisations that help women to avoid activities aimed at preventing prostitution or benefiting women who have or might sell sex  could also be charged with procuring under this law. The law makes no mention of whether the sex worker subjectively agrees that the activities here are of benefit to him or herself.  This provision entrenches the right of police and private organisations to remove women and girl children, and in theory men, to place them in facilities where they are held against their will and/or made to work.  

This law might also be used against the moto drivers or others that drive women away from the so called ‘rehabilitation’ centres.
Adults that object to having their children being removed and incarcerated to theoretically prevent them becoming sex workers may also be charged with procuring under this law.  
The Act makes reference to “prevention, assistance or re-education” of sex workers but does not define what this is, who may be properly authorised to conduct such activities, by what means sex workers are to be involved or recruited into such activities, or by what authority sex workers are obliged to undertake them. Are these actions to be conducted compulsorily? If so this is not stated and cannot be assumed. There is no reference to incarceration for the purposes of rehabilitation of sex workers and no time limitations on such incarcerations. As such any activity of this nature is not only contrary to domestic law, but is also akin to arbitrary detention, thus contrary to international human rights law. Any public or private group working to prevent sex work or re-educate sex workers cannot do so other than within the limits of the Act. This would imply activities in which sex workers participated voluntarily.
Article 30: Management of Prostitution

A person who, directly or through an intermediary, manages, exploits, operates or finances an establishment of prostitution shall be punished with imprisonment for 2 to 5 years.

Article 31: Management of Establishment for Prostitution

Shall be punished with imprisonment for 2 to 5 years when a person accepts or tolerates that: 

1). another person indulges in prostitution inside an establishment or its annexes; or

2). another person seeks clients with a view to do prostitution inside an establishment

or its annexes.

Article 32: Provision of Premise for Prostitution

A person who sells or makes available to another person premises not utilized by the public, knowing that they will be used by such person to indulge in prostitution shall be punished with imprisonment for 2 to 5 years.
These provisions are too wide. They could potentially capture thousands of establishments and homes.  It is unclear what will be required of establishment owners or managers so that they might demonstrate intolerance of prostitution. Perhaps a sign simply stating  ‘No prostitution’  in venues would satisfy this requirement but, depending on arbitary enforcement other less benign measures may be required     
Article 38: Definition of Pornography

‘Pornography’ in this law shall mean a visible material such as a photograph or videotape, including a material in electronic form, depicting a genital or other similar pornography which excites or stimulates sexual desire.
Article 40: Definition of Child Pornography

‘Child pornography’ in this law shall mean a visible material such as a photograph or videotape, including a material in electronic form, depicting a minor’s naked figure which excites or stimulates sexual desire.
This does not provide enough information to  determine what is and what is not pornography which probably  means that  it will be left entirely to the discretion of an individual officer. Under this definition a large proportion of American popular cinema would be captured. It is now usual to have some form of classification system. In addition, adult “pornography” in which adults have freely participated tends no longer to be criminalised.

The definition of child pornography is also too broad as it relies on the subjective response of the viewer. In addition child pornography is defined more narrowly than pornography as defined in Article 38. To be illegal child pornography must contain an image of a naked child. An alternate definition that has a more objective flavour may be found in many laws, for example the Crimes Act 1958 of Victoria, Australia states:
Child pornography means a film, photograph, publication or computer game that describes or depicts a person who is, or appears to be, a minor engaging in sexual activity or depicted in an indecent sexual manner or context.
Article 45: Contract for the Act of Selling/Buying or Exchanging of Human Being and Sexual Exploitation

A contract shall be null and void if it is made for the purpose of selling/buying or exchanging of human beings or sexual exploitation.

A loan contract shall be null and void if it is made in connection with the act of

selling/buying or exchanging of human beings or sexual exploitation.

‘Act of Selling/Buying or Exchanging of Human Beings’ or ‘Sexual Exploitation’ in this and the following articles shall mean any unlawful act concerning the offenses as stipulated in this law.

Article 46: Restitution of Unjust Enrichment

A person who obtains enrichment without a legal cause knowing that the enrichment has been obtained from the act of selling/buying or exchanging of human being or sexual exploitation shall be liable for restitution of the whole unjust enrichment along with accrued interests.

An aggrieved person (a person being exploited) may claim for damage in addition to the restitution of such unjust enrichment.

A person who has made a contract of loan or any other provision to another person for the purpose of committing the act of selling/buying or exchanging of human being or sexual exploitation may not claim for restitution of the provision.

Article 47: Preference to Confiscated Property

Victims shall have preference over property confiscated by the state for their compensation and restitution.

Sex workers who cannot demonstrate that they are “victims” cannot claim payment for services. Even though the law appears to promote rescue and rehabilitation (the nature of which is unclear), it does not provide a mechanism by which the sex worker may prove he/she is a victim and claim support or restitution. The only article that attributes any agency to the sex worker is Article 24 dealing with soliciting.
It is to be hoped that the following is a poor translation rather than accurately reflecting the new law otherwise its meaning is unclear:

‘Act of Selling/Buying or Exchanging of Human Beings’ or ‘Sexual Exploitation’ in this and the following articles shall mean any unlawful act concerning the offenses as stipulated in this law.

Perhaps what was meant was “shall mean any of the offences etc”.

Article 48: Additional Penalties

For the offenses stipulated in this law, the following additional penalties may be imposed:

1- the confiscation of any equipments, materials or objects which have served, or been intended to serve, to commit the offense;

2- the confiscation of any materials which are constituent objects of the offenses;

3- the confiscation of the proceeds or the properties earned by or which resulted from the offense;

4- the closure of business which has served to commit the offense;

5- the restriction of civil rights; and

6- the ban on stay.

The law specifies various additional punishments which may be imposed for offences under the Act. No guidance is given as to why or when these additional penalties might be imposed, nor their extent. The restriction of civil rights is included as a penalty without any further definition. This is quite extraordinary and certainly bad law. Any reasonable judiciary should subject this law to criticism and read it down as offering nothing further than penalties already specified under the Act. It is incomprehensible that a government can threaten its citizens with a punishment as broad as losing unspecified civil rights for minor offences such as soliciting and common transactions such as renting accommodation to a sex worker.

These penalties could be applied to groups supporting sex workers.

Article 49: Concealment of Identity of Victim

Newspapers and all other mass media shall be prohibited from publishing or broadcasting or disseminating any information which can lead to pubic knowledge of identities of victims in the offenses stipulated in this law.

The media is prohibited from publishing any material that could identify so-called victims but it does not define victims and the role of consent of the victim is not mentioned. This could censor sex workers from speaking out as well as protect victims of genuine sexual abuse.  
General
Meaning of “exploit”

Article 10: Unlawful Removal with Purpose
The terms “any form of exploitation” in this Article and Article 12, 15, 17, and 19 of this law shall include the exploitation of the prostitution of others, pornography, commercial sex act, forced labor or services, slavery or practices similar to slavery, debt bondage, involuntary servitude, child labor or the removal of organs.

Article 25: Definition of Procuring Prostitution

The following acts shall be deemed equivalent to the act of procuring prostitution:

(1) serving as an intermediary between one person who engages in prostitution and a person who exploits or remunerates the prostitution of others;

Article 30: Management of Prostitution

A person who, directly or through an intermediary, manages, exploits, operates or finances an establishment of prostitution shall be punished with imprisonment for 2 to 5 years.
Article 46: Restitution of Unjust Enrichment

A person who obtains enrichment without a legal cause knowing that the enrichment has been obtained from the act of selling/buying or exchanging of human being or sexual exploitation shall be liable for restitution of the whole unjust enrichment along with accrued interests.

An aggrieved person (a person being exploited) may claim for damage in addition to the restitution of such unjust enrichment.

A person who has made a contract of loan or any other provision to another person for the purpose of committing the act of selling/buying or exchanging of human being or sexual exploitation may not claim for restitution of the provision.

The word exploit has no clear meaning in articles 25 and 30.

Offences involving children

Consenting sexual activity between minors of a similar age is criminalised. 
